3745-1-54 \Wetl and anti deqgr adati on.

(A)

(B)

The provisions in this rule apply in addition to the
provisions in rule 3745-1-05 of the Adm nistrative Code.

(1) The wetl and desi gnated use shall be maintained and
protected such that degradation of surface waters
through direct, indirect, or cunulative inpacts does
not result in the net |oss of wetland acreage or
functions in accordance wi th paragraphs(D)and(E)of this
rul e.

(2) (a) Each wetland shall be assigned a category by Ohio
EPA for the purposes of reviews of projects
pursuant to this rule.

(1) A category will be assigned based on the
wetland s relative functions and val ues,
sensitivity to disturbance, rarity, and
potential to be adequately conpensated for by
wetland mtigation.

(1i) In assigning a wetland category, the director
w Il consider the results of an appropriate
wet | and eval uati on net hod(s) acceptable to
the director, and other information necessary
in order to fully assess the wetland’' s
functions and val ues.

(ti1) Wetland anti degradati on categories, and the
requi renents for an antidegradation review
for wetlands in each category, are outlined
i n paragraphs(C), (D)yand(E)of this rule.

(b) The functions of a wetland may include, but are
not limted to, the foll ow ng:

(1) G ound wat er exchange, including the
di scharge and recharge of ground water

(i) Nutrient renoval and/or transformation;
(1i1) Sedinment and/or contam nant retention;
(iv) Water storage;

(v) Sedi ment stabilization;

(vi) Shoreline stabilization;
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(3)

(4)

(5)

(6)

(vii) Maintenance of biodiversity, as that termis
defined in rule 3745-1-50 of the
Adm ni strati ve Code;

(viii) Recreation
(1 x) Education and research; and
(x) Habitat for threatened or endangered species.

The director may consider the regional significance of
the function(s) a wetland perforns (e.g., wetlands
recogni zed as providing inportant hydrol ogical
functions in watershed nmanagenent pl ans) when
determ ni ng whet her degradation of the wetland can be
aut hori zed.

Thr eat ened or endangered species

(a) The applicant shall provide Ghio EPA with witten
comments fromboth the Chio departnent of natura
resources and the United States fish and wildlife
service, regarding threatened and endangered
speci es, including the presence or absence of
critical habitat, for all wetlands under review.

(b) I'n making determ nations regarding the | owering of
water quality in wetlands which contain critical
habitat for threatened or endangered species, or
ei ther the permanent or seasonal presence of a
t hreat ened or endangered species, the director
shal | consider the anticipated inpact of the
proposed | owering of water quality on the
t hreat ened or endangered speci es.

I ndirect inpacts. In making determ nations regarding
the lowering of water quality in a wetland, the
director may take into consideration other
environnental inpacts that may be a consequence of
approvi ng the request.

Wet | ands i npacted w thout prior authorization.

(a) Where a wetl and has been degraded or destroyed
W thout prior authorization, the wetland wll be
considered a category 3 wetland, unless the
appl i cant denonstrates that a |ower category is
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(b)

(c)

(d)

(e)

appropriate based on other information including,
but not limted to, adjacent vegetation, aerial
phot ographs, U.S. fish and wildlife service

nati onal wetland inventory maps, Ohio wetland
inventory maps, public information, on-site

I nspections, previous site descriptions, and soil
maps.

The director may consider other information in
determ ning whether a | ower category is
appropri ate.

When review ng applications for discharges to
wet | ands whi ch have occurred w thout prior

aut hori zation, the fact that the di scharge has

al ready occurred shall have no bearing on the
deci sion of whether to allow | ower water quality.
Chio EPA shall review the inpacts based on pre-
di scharge conditions.

The director may require conpensatory mtigation,
i f approved in accordance wth other provisions of
this rule, at the sane mtigation ratios as
required for inpacts to category 3 wetl ands, as

i ndi cated in paragraph(F)(1)of this rule.

Not hi ng i n paragraph(B)(6)of this rule relieves
any person fromliability for degrading or
destroying a wetland wi thout prior authorization
or in violation of any applicable | aws.

(© Wetland categories.

(1) Wetlands assigned to category 1.

(a)

(b)

Wet | ands assigned to category 1 support m ni nal
wildlife habitat, and m ni mal hydrol ogi cal and
recreational functions as determ ned by an
appropriate wetl and eval uati on net hodol ogy
acceptable to the director. Wetlands assigned to
category 1 do not provide critical habitat for

t hreat ened or endangered species or contain rare,
t hreat ened or endangered speci es.

Wet | ands assigned to category 1 nmay be typified by
sone or all of the follow ng characteristics:
hydrol ogi c isolation, |ow species diversity, a
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(2)

(3)

(c)

predom nance of non-native species (greater than
fifty per cent areal cover for vegetative
species), no significant habitat or wildlife use,
and limted potential to achi eve benefici al
wet | and functi ons.

Wet | ands assigned to category 1 may include, but
are not limted to, wetlands that are acidic ponds
created or excavated on mned | ands w thout a
connection to other surface waters throughout the
year and that have little or no vegetation and
wet | ands that are hydrologically isol ated and
conprised of vegetation that is dom nated (greater
than ei ghty per cent areal cover) by species

i ncluding, but not limted to: Lythrumsalicari a;
Phal ari s arundi nacea; and Phragmtes australis.

Wet | ands assigned to category 2.

(a)

(b)

Wet | ands assigned to category 2 support noderate
wildlife habitat, or hydrol ogical or recreational
functions as determ ned by an appropriate wetl and
eval uati on net hodol ogy acceptable to the director
or his authorized representative.

Wet | ands assigned to category 2 may include, but
are not limted to: wetlands dom nated by native
speci es but generally w thout the presence of, or
habitat for, rare, threatened or endangered

speci es; and wetl|l ands which are degraded but have
a reasonabl e potential for reestablishing | ost
wet | and functi ons.

Wet | ands assigned to category 3.

(a)

(b)

(c)

Wet | ands assigned to category 3 support superior
habitat, or hydrol ogical or recreational
functions as determ ned by an appropriate wetl and
eval uati on net hodol ogy acceptable to the director
or his authorized representative.

Wet | ands assigned to category 3 nmay be typified by
sone or all of the follow ng characteristics: high
| evel s of diversity, a high proportion of native
speci es, or high functional val ues.

Wet | ands assigned to category 3 may include, but
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(D

are not limted to: wetlands which contain or
provi de habitat for threatened or endangered
species; high quality forested wetl ands, incl uding
old growh forested wetl ands, and mature forested
riparian wetlands; vernal pools; and wetl ands
whi ch are scarce regionally and/ or statew de
including, but not limted to, bogs and fens.

(4) In addition to assigning a wetland a category pursuant
to this rule, the director may designate a wetl and
whi ch has national ecological or recreationa
significance as an outstanding national resource water
pursuant to rule 3745-1-05 of the Adm nistrative Code.
Requests to undertake activities which will result in
short-term di sturbances to water quality in wetlands
whi ch are desi gnated as outstanding national resource
wat ers shall be evaluated in accordance with rule 3745-
1-05 of the Adm nistrative Code.

Wet | and avoi dance, m nim zation, and conpensatory
mtigation.

[ Cooment: the denonstrations and anal ysis required by
paragraph(D)of this rule, will generally occur in the
context of an application for a permt to install or plan
approval, a section 401 water quality certification, or an
Chi o NPDES permt pursuant to Chapter 3745-31, 3745-32, or
3745-33 of the Adm nistrative Code. ]

(1) Alternatives analysis.

(a) Category 1 wetlands. The wetl and desi gnated use
shal | be maintained and protected for wetl ands
assigned to category 1 unless the applicant
denonstrates, to the satisfaction of the director
the foll ow ng:

(1) Avoi dance. There is no practicable
alternative which would have | ess adverse
i npact on the wetland ecosystem and

(1i) Mnimzation. Stormwater and water quality
controls will be installed in accordance with
par agr aph(D) (3)of this rule; and

(ti1) The inpact would not result in significant
degradation to the aquatic ecosystem as
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determ ned consistent wwth 40 CFR part 230.10
(c) (45 FR 85336, Decenber 24, 1980); and

(tv) Conpensatory mitigation. The designated use
is replaced by a category 2 or category 3
wetl and in accordance wi th paragraph (E) of
this rule.

(b) Category 2 wetlands. The wetl and desi gnated use
shal | be maintained and protected for wetl ands
assigned to category 2, and no | owering of water
quality shall be allowed, unless the applicant
denonstrates to the satisfaction of the director:

(1) Avoi dance. There is no practicable
alternative, based on technical, social and

economc criteria, which would have | ess
adverse inpact on the wetland ecosystem so
long as the alternative does not have ot her
significant adverse environnental inpacts as
determ ned through an off-site and on-site

al ternatives analysis. Less damagi ng upl and
alternatives are presuned to be available for
category 2 wetl ands, unless clearly
denonstrat ed ot herw se; and

(i) Mnimzation. Appropriate and practicable
steps have been taken to m nimze potenti al
adverse inpacts on the wetland ecosystem
For category 2 wetl ands, the applicant shall
mnimze all potential adverse inpacts
forseeably caused by the project and each
application shall include an eval uation of:

(a) The spatial requirenents of the project;

(b) The location of existing structural or
natural features that may dictate the
pl acenment or configuration of the
proposed project;

(c) The overall and basic purpose of the
project and how the purpose relates to
t he placenent, configuration or density
of the project;
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(c)

(d) the sensitivity of the site design to
the natural features of the site,
i ncl udi ng topography, hydrol ogy, and
exi sting flora and fauna;

(e) direct and indirect inpacts; and

(ti1) The lowering of water quality is necessary to

accommodat e i nportant social or econonc
devel opnent in the area in which the water
body is | ocated; and

(tv) Stormwater and water quality controls wll

be installed in accordance w th paragraph
(D)(3)of this rule; and

(v) Conmpensatory mtigation. The designated use

is replaced by a category 2 wetl and, of equal
or higher quality, or a category 3 wetland in
accordance wth paragraph (E) of this rule.
For projects which are linear projects, the
desi gnated use is replaced by a category 2
wet | and, of equal or higher quality, or a
category 3 wetland and the mtigation may
take place in accordance with

par agraph(D) (2)of this rule.

Category 3 wetl ands. The wetl and desi gnated use
shal | be mai ntained and protected in wetl ands
assigned to category 3, and no | owering of water
quality shall be allowed, unless it is
denonstrated to the satisfaction of the director
t hat :

(1) Avoidance. There is no practicable
alternative, based on technical, social and
econom c criteria, which would have | ess
adverse inpact on the wetland ecosystem so
long as the alternative does not have ot her
significant adverse environnental inpacts as
determ ned through an off-site and on-site
alternatives analysis. Less damagi ng upl and
alternatives are presuned to be available for
category 3 wetlands, unless clearly
denonstrat ed ot herw se; and

(i) Mnimzation. Appropriate and practicable
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(iii)

(iv)

(v)

(vi)

(Vii)

steps have been taken to mi nimze potenti al
adverse inpacts on the wetland ecosystem
For category 3 wetl ands, the applicant shall
mnimze all potential adverse inpacts
forseeably caused by the project and each
application shall include an eval uation of:

(a) the spatial requirenents of the project;

(b) the location of existing structural or
natural features that may dictate the
pl acenment or configuration of the
proposed project;

(c) the overall and basic purpose of the
project and how the purpose relates to
t he placenent, configuration or density
of the project;

(d) the sensitivity of the site design to
the natural features of the site,
i ncl udi ng topography, hydrol ogy, and
existing flora and fauna;

(e) direct and in-direct inpacts; and

The proposed activity is necessary to neet a
denonstrated public need, as defined in rule
3745-1-50 of the Adm nistrative Code; and

The lowering of water quality is necessary to
accommodat e i nportant social or econonc
devel opnent in the area in which the water
body is | ocated; and

Stormwater and water quality controls wll
be installed in accordance with
paragraph(D)(3)of this rule; and

The wetland is not scarce regionally and/or
statewide, or if the wetland is scarce, the
project will cause only a short-term

di sturbance of water quality that will not
cause long-termdetrinental effects; and

Conpensatory mtigation. The desi ghated use
is replaced by a category 3 wetl and, of equal
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(2)

(3)

or higher quality, in accordance with

par agraph(E)of this rule. For projects which
are linear projects, the designated use is
replaced by a category 3 wetl and, of equal or
hi gher quality, and the mtigation may take
pl ace in accordance w th paragraph(D)(2)of
this rule.

Conpensatory mtigation for linear projects (e.g.,

hi ghways) in wetl ands, as all owed by paragraphs

(D (1) (b)(v)and(D)(1)(c)(vii)of this rule, may be
mtigated for by the follow ng, in descending order of
practicability:

(a) In accordance wth paragraph(E)of this rule; or

(b) Wetland inpacts associated with a |inear project
may be mtigated at a single mtigation |ocation
or wetland mtigation bank, acceptable to the
director, within each watershed in which such
i npacts occur; or

(c) If no wetland mtigation bank acceptable to the
director is located within the watershed in which
t he inmpact occurs, then mtigation may occur in
anot her watershed inpacted by the |inear project;
at a single mtigation |location, or a wetl and
mtigation bank, acceptable to the director; or

(d) If no wetland mtigation bank occurs within any of
t he wat ersheds connected with the |inear project,
then mtigation may occur within the watershed in
which the largest inpacts (in terns of area)
occur.

Appropriate stormwater control neasures shall be
installed to ensure that peak post-devel opnent rates of
surface water runoff fromthe inpacted wetland site do
not exceed the peak pre-devel opnent rates of runoff
fromthe on-site wetlands, for all categories of
wet |l ands. Water quality inprovenment neasures shall be
incorporated into the design of the stormwater control
measures to the maxi num extent practicable. Exanpl es of
t hese neasures include, but are not limted to,

i ncorporating vegetated areas in the storm water
control plans.
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(B)

Conmpensatory mtigation ratio, replacenent category, and
mtigation | ocation requirenents. Conpensatory mtigation
rati o, replacenent category, and mtigation |ocation

requi renents for antidegradation categories 1 to 3 are
listed in the table 1 of this rule. Options for mtigation
projects which may be acceptable to the director are
described in paragraphs(E)(3)to(E)(6)of this rule.

(1) Wen conpensatory mtigation is approved.

(a) For category 2 wetlands and category 3 wetl ands,
i f conpensatory mtigation is to be off-site, the
applicant shall denonstrate the inpracticability
of mtigating on-site.

(b) Conpensatory mtigation shall be in-kind unless
there is a conpelling ecological reason that it
shoul d not be.

(c) The mtigation location shall be as defined in
paragraph(F)of this rule unless the applicant
denonstr at es:

(1) The mtigation is located at a mtigation
bank, acceptable to the director, and the
wet | and which is proposed to be inpacted is
within the mtigation service area for the
mtigation bank, and the director determ nes
that mtigation at the mtigation bank is
accept abl e; or

(1i) There is a significant ecol ogical reason that
the mtigation |location should not be limted
to the mtigation |location specified in table
1 and the proposed mtigation will result in
a substantially greater ecol ogical benefit.
CGenerally, if conpensatory mtigation is
approved to occur outside of the watershed
specified in paragraph(F)of this rule, it
shall be located in a watershed which is
adj acent to the watershed where the inpact is
proposed to occur, or has occurred.

(d) Restoration or creation of wetlands as the sole
conponent of conpensatory mtigation shall be in
accordance with the ratios and other provisions in
par agr aph(F)of this rule.
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(2)

(3)

(4)

11

(e) The director shall require the applicant to
conduct ecol ogi cal nonitoring of the conpensatory
mtigation project and submt annual reports
detailing the results of the ecological nonitoring
for a period of at |least five years foll ow ng
construction of the conpensatory mtigation. The
ecol ogical nonitoring may include, but is not
limted to, collection of data on hydrol ogic
characteristics, vegetation communities and soils
at the conpensatory mtigation site and conducti ng
an assessnent of the conpensatory mitigation
wet | ands using an appropriate wetl and eval uati on
met hod acceptable to the director. The director
may reduce or increase the nunber of years for
whi ch ecol ogi cal nonitoring is required to be
conduct ed based on the effectiveness of the
conpensatory mtigation project.

(f) The applicant nust denonstrate that the
conpensatory mtigation site will be protected in
perpetuity and that appropriate managenent
measures are, or wll be, in place to restrict
harnful activities that may jeopardize the
mtigation wetl and.

Wet | and restoration shall be the form of conpensatory
mtigation unless it can be denonstrated by the
applicant that wetland restoration is inpracticable.
Al ternative conpensatory mtigation options include
wet | and creation, and wetl and enhancenent. These and
other alternative conpensatory mtigation options,

i ncl udi ng preservation of high quality wetlands and
non-wet | and buffers adjacent to wetl ands assigned to
category 2 or category 3 which have been avoided in
accordance wth other provisions of this rule, may be
consi dered on a case-by-case basis.

Restoration or creation of wetlands as conpensatory
mtigation shall replace the inpacted wetland with an
equi val ent or higher quality wetl and.

Wet | and enhancenent.

(a) Wetland enhancenent nay be a conponent of
accept abl e conpensatory mtigation. In determning
the acceptability of wetlands enhancenent as
conpensatory mtigation, the director shal
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(b)

(c)

12

consi der the extent to which the enhancenent
activities wll inprove or repair the existing or
natural functions and val ues of the wetl and.

Wet | and enhancenent wi ||l be consi dered nobst
favorably as a conponent of conpensatory
mtigation when it is |ocated adjacent to a
wet | ands restoration project.

When wet| and enhancenent is a conponent of
accept abl e conpensatory mtigation, wetlands
restoration or creation nust also be a conponent
of the conpensatory mtigation and shall result in
at |l east one acre of restored or created wetl and
for each acre of wetland that is inpacted.
Wet | and enhancenent must occur at a rate of at

| east two acres of wetland enhancenent for every
remai ni ng acre of the conpensatory wetl and
mtigation requirenent. The wetland enhancenent
requi renent can be cal cul ated using the foll ow ng
equat i on:

E=[(LMR- 1) x 2] x N, where

E = mnimum nunber of acres of wetl ands
requi red to be enhanced,

LMR= left side of mtigation ratio, fromthe
wetland mtigation table of paragraph
(F) (1) of this rule; and

N = nunber of acres of inpacted wetl ands.

For exanple, if the required mtigation ratio is
3:1 for an inpact to two acres of wetland, an
acceptable mtigation plan may include at | east
two acres of restored or created wetlands and at
| east ei ght acres of enhanced wetl ands.

(5 Wetland preservation.

(a)

The director may, in exceptional circunstances,
consi der wetl and preservation, as defined in rule
3745-1-50 of the Adm nistrative Code, for
mtigation if the applicant can denonstrate the
fol | ow ng:
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(b)

(i)

(i)

(iii)

(iv)

(v)

13

The wetland to be preserved is a category 3
wet |l and which wll be preserved in
perpetuity, or the wetland to be preserved is
pivotal in protecting a category 3 wetl and
and both wetlands will be preserved in
perpetuity; and

There is concurrence with the decision to
accept the wetland to be preserved for
mtigation purposes by the Chio departnent of
natural resources, and other environnental
resource agencies the director deens
necessary; and

The wetland to be preserved for mtigation
pur poses shoul d have inportant habitat and/or
wat er quality characteristics which are
immnently threatened; and

The wetland to be preserved for mtigation
pur poses shall be deeded to a responsible
party for managenent and/ or enhancenent in
accordance with a plan approved by the
director; and

Purchase and transfer of the deed for the
wetland to be preserved for mtigation

pur poses shall occur prior to any filling of
wet | ands at the project site.

When preservation is a conponent of acceptable
conpensatory mtigation, wetlands restoration or
creation nust also be a conponent of the
mtigation and shall result in at |east one acre
of restored or created wetland for each acre of
wetl and that is inpacted, unless the director
determ nes that restoration or creation need not
be a conponent of conpensatory mtigati on based on
significant ecol ogical reasons. Wetl and
preservation must occur at a rate of two acres of
preservation for every remaining acre of the
conpensatory wetland mtigation requirenent. The
wet | and preservation requirenment can be cal cul ated
using the foll ow ng equati on:

P=[(LMR - 1) x 2] x N, where
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(F)

P = mnimum nunber of acres of wetl ands
required to be preserved,;

LMR= left side of mtigation ratio, from
wetland mtigation table in paragraph
(F) (1) of this rule; and

N = nunber of acres of inpacted wetl ands.

For exanple, if the required mtigation ratio is
3:1 for an inpact to two acres of wetland, an
acceptable mtigation plan may include at | east
two acres of restored wetlands and at | east eight
acres of preserved wetl ands.

(6) Non-wetland buffers which are adjacent to wetl ands
assigned to category 2 or category 3 and which are
avoi ded in accordance with the requirenments of
paragraph(D)(1)(b)(i) or (D)(1)(c)(i)of this rule, may
be a conponent of acceptabl e conpensatory mtigation,
if the applicant can denonstrate the foll ow ng:

(a) The non-wetland buffer and the wetland are
preserved in perpetuity;

(b) The non-wetl and buffer consists of natural
vegetation which is not maintained through now ng,
application of herbicide or other nmeans which
woul d result in deleterious effects to either the
non-wet | and buffer or the adjacent wetland; and

(c) When non-wetland buffers are a conponent of
accept abl e conpensatory mtigation, the buffers
shall not be considered to fulfill nore than 0.5
units of the required mtigation ratio, as
identified in table 1 of this rule. For exanple,
non-wet | and buffers could be used to reduce the
mtigation requirenent from=2.0:1 to 1.5:1.

Wet | and conpensatory mtigation criteria for mtigation
rati o, replacenent category, and | ocation for

anti degradation categories 1 to 3. Note "mtigation ratio,”
"conpensatory mtigation,” "forested wetland,” “off-site
mtigation," "on-site mtigation," and "watershed" are
defined in rule 3745-1-50 of the Adm nistrative Code.
Wet | and categories are discussed in paragraph (C of this
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rul e.

(1)

Wetland mtigation table.

15

VWETLAND
CATEGORY

ON-SI TE
M Tl GATI ON
RATI O

OFF-SI TE
M Tl GATI ON
RATI O

REPLACEMENT
CATEGORY

COVPENSATORY
M TI GATI ON
LOCATI ON
( OFF- SI TE)

1.5:1 Non-
forested &
For est ed

1.5:1 Non-
forested &
For est ed

2 and 3

Wthin the
UsS arny
corps of
engi neers
district

1.5:1 Non-
f or est ed

2.0:1
For est ed

2.0:1 Non-
f or est ed

2.5:1
For est ed

2 and 3

Wthin
wat er shed

2.0:1 Non-
f or est ed

2.5:1
For est ed

2.5:1 Non-
f or est ed

3.0:1
For est ed

Wthin
wat er shed

(2)

05090201;

The follow ng thirty-seven groupi ngs of catal oging

units fromthe the hydrologic unit map of Oni o,
be the wat ersheds for

geol ogi ca

- conbi ned) ;

04100010; 04100011,

survey,
t he purposes of

1988,

shal |

U. S.

| ocati on of conpensatory mtigation for
i npacts to category 2 and 3 wetl ands: (04100001,
04100002, and 04100009 -

conbi ned) ;

(0410003, 04100005
04100004; 04100006; 04100007; 04100008;

04100012; 04110001; 04110002,

(04110003 (m nus the Chagrin river watershed) and

04110101 -
only);
05030106;
05040002;
05060001;
05080003,

conbi ned) ;
04110004; 05030101;
05030201;

conbi ned) ;

05090202; and (05120101 and 05120103 -

04110003 (Chagrin river watershed
05030102; 05030103;

05030202; 05030204; 05040001,
05040003; 05040004; 05040005; 05040006;
05060002; 05060003; 05080001;
and 05090203 -

(05080002,
05090101;

05090103;
conbi ned) .

This information is also depicted in map 1 of this rule.
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Map 1. Hydrol ogic unit map of Chio,

1988, as nodified by Ohio EPA 1997.

Watersheds for Wetland Water Quality Standards
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Map 2. U.S. arny corps of engineers district boundaries map,
prepared by Onio EPA, May 1997.

U.S. Army Corps of Engineers Boundaries
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